SOUTH HOLLAND DISTRICT COUNCIL
Report of:

Executive Director - Place

To:

Portfolio Holder for Housing
(Councillor C J Lawton)

(Author:

Housing Landlord Manager - Richard Scorthorne)

Subject:

Restrictive covenant at 46 Garnsgate Road, Long Sutton

Purpose:

To consider a request for the covenant to be varied

Recommendations:
1)

That the Council agree to vary the restrictive covenant in place at 46 Garnsgate Road, Long
Sutton, to enable the owner to develop a new detached house and garage as detailed within
this report. The release to be subject to a consideration of £12,045 with final terms to be
agreed by the Housing Landlord Manager in consultation with the Portfolio Holder for
Housing; and

2)

That the applicant be responsible for reimbursing the Council’s legal and valuation fees
whether or not the matter proceeds to completion.

1.0

BACKGROUND

1.1

In 1996, the Council sold no. 46 Garnsgate Road, Long Sutton. The sale included a
restrictive covenant which states:
“Not to use the Property or any part thereof for any purpose other than that of a single
dwellinghouse and garden to such dwellinghouse without the written consent of the
Council.”

1.2

The current owner of the property, who purchased it in late 2015, obtained planning
permission in March 2016 (under ref: H11-0009-16) for the construction of a new detached
house and garage on part of the garden to 46 Garnsgate Road.

1.3

The owner has now contacted the Council to request the restrictive covenant be varied to
enable them to proceed with the construction of this new house.

1.4

Advice has been sought from Legal Services Lincolnshire about this request because
restrictive covenants can be complex. Taking into account advice from Legal Services
Lincolnshire and the valuer, in this case there appears to be a loss of amenity to
neighbouring land retained by the Council which affects the value of that retained land.
Consequently, the Council is able to seek a financial consideration for the varying of the
covenant in this case.

1.5

The District Valuer has provided a valuation for the varying of the covenant to enable the
development to proceed, providing a figure of £12,045. This has been provisionally agreed
in principle with the applicant.

1.6

Consultation has been carried out with ward members, the Portfolio Holder and relevant
officers. One query was raised about the valuation which was considered to be too low. The
method of valuation was explained further and no objection was received.

2.0

OPTIONS

2.1

Option 1 – Do nothing (not recommended)

2.1.1

This option would mean that the restrictive covenant would remain in place and would
prevent the applicant from being able to develop the proposed new house and garage. This
may be open to legal challenge and present a potential reputational risk. This option is not
recommended.

2.2

Option 2 – To agree to vary the restrictive covenant at 46 Garnsgate Road, Long Sutton, to
enable the owner to develop a new detached house and garage, for a financial
consideration (recommended)

2.2.1 The advice from Legal Services Lincolnshire confirms that a consideration can be charged
in this case. The valuation advice provides a valuation of £12,045, which the applicant has
informally agreed to pay. Consequently, this option is recommended.
2.3

Option 3 – To agree to vary the restrictive covenant at 46 Garnsgate Road, Long Sutton, to
enable the owner to develop a new detached house and garage, for no financial
consideration (not recommended)

2.3.1 The advice from Legal Services Lincolnshire confirms that the Council is able to charge a
consideration for the applicant’s request. For this reason this option is not recommended.
3.0

REASONS FOR RECOMMENDATIONS

3.1

To enable the applicant to develop a new house and garage for which they have secured
planning permission.

3.2

The Council will receive a financial consideration for the varying of the covenant in the sum
of £12,045, which will benefit the Housing Revenue Account (HRA).

4.0

EXPECTED BENEFITS

4.1

To enable the applicant to develop a new house and garage for which they have secured
planning permission.

4.2

The Council will receive a financial consideration for the varying of the covenant in the sum
of £12,045 which will benefit the Housing Revenue Account (HRA).

5.0

IMPLICATIONS

5.1

Constitution & Legal

5.1.1

Advice has been sought from Legal Services Lincolnshire about this request because
restrictive covenants can be complex. Legal Services Lincolnshire have advised that, in this
case, there is a loss of amenity to neighbouring land retained by the Council, and that this
affects the value of that retained land. Consequently, the Council is able to seek a financial
consideration for the varying of the covenant in this case.

5.2

Contracts

5.2.1

The nature of this matter means it will involve some contractual work and implications
including the applicant being required to pay the Council’s legal and valuation fees. All legal
work on behalf of the Council will be undertaken by Legal Services Lincolnshire.

5.3

Financial

5.3.1

The applicant will be required to pay a consideration of £12,045 which will provide a receipt
to the Council’s Housing Revenue Account (HRA). The applicant will also be responsible for
reimbursing the Council’s legal and valuation fees whether or not this matter proceeds to
completion.

5.4

Reputation

5.4.1

The recommendations in this report avoid the risk of legal challenge and reputational risk to
the Council. This is explained further in section 2.0 of this report.

5.5

Risk Management

5.5.1

The recommendations in this report avoid the risk of legal challenge and reputational risk to
the Council. This is explained further in section 2.0 of this report.

5.6

Stakeholders / Consultation / Timescales

5.6.1

Consultation has been carried out with ward members, the Portfolio Holder, the Leader and
relevant officers. One comment was received and this is explained further in 1.6.

6.0

WARDS/COMMUNITIES AFFECTED

6.1

This report and its recommendations affect the Long Sutton ward only.

7.0

ACRONYMS

7.1

HRA – Housing Revenue Account
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